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TITLE 50

POOLS AND TRUSTS
Chapter 1. General Provisions, 50-1-1 to 50-1-10.
against Newspapers,
2. Unjust Discrimination

50-2-1 to fi0-2-7.

CHAPTER 1
GENERAL PROVISIONS
Section 50-1-1.
50-1-2.
50-1-3.
50-1-4.
50-1-5.
50-1-6.
50-1-7.
50-1-8.
50-1-9.
50-1-10.

Combinations to control prices forbidden.
Members deemed guilty of conspiracy to defraud.
Trusts-Combinations
to coutrol production-Monopolies-Restraint
of trade-Forbidden.
Penalty imposed on guilty corporations or associations.
Penalty imposed on guilty individuals.
Forbidden contracts, void.
Forfeiture of corporate franchises.
Notice to corporation.
Attorney general to bring action.
Liability of guilty persons-Damages.

50-1-1. Combinations to control prices forbidden.-Any combination by
persons having for its object or effort the controlling of the prices of any
professional services, any products of the soil, any article of manufacture
or commerce, or the cost of exchange or transportation,
is prohibited and
declared unlawful.
History: R. S. 1898 & C. L. 1907, § 1752;
C. L. 1917, § 4475; R. S. 1933 & C. 1943,
73-1-1.
Cross-References.
Agricultural Marketing Act, 5-5-1 et seq.
Constitutional
prohibition,
Const. Art.
XII, § 20.
Criminal provisions, 76-57.
Fair trade and price fixing, 13-4-1 et
seq.
Labor organizations
excepted, 49-2-2.
Milk marketing
and price control, 5-31 et seq.
Trade commission generally,
13-2-1 et
seq.
Unfair trade practices, 13-5-1 et seq.

Construction
and application.
This act does not declare void a contract entered into by a third person with
a member of an illegal trust or combination. Fox Film Corp. v. Ogden Theatre
Co., Inc., 82 U. 279, 17 P. 2d 294, 90 A.
L. R. 1299. (Straup, J., dissenting.)
1.

Collateral References.
Monopolies<S=>lO.
58 C.J.S. Monopolies ~ 27.
Monopolies,
36 Am. Jnr., Monopolies,
Combinations, and Restra.ints of Trade, § 1
et seq.
Combination
or arrangement
to stabilize security prices, 102 A. L. R. 366.
Legality of combination among building
or construction
contractors,
121 A. L. R.
:-l45.

50-1-2. Members deemed guilty of conspiracy to defraud.-Any person
or association of persons who shall create, enter into, or become a member
of or a party to, any pool, trust, agreement, combination, confederation
or understanding with any other person or persons to regulate or fix the
price of any article of merchandise or commodity; or who shall enter into,
or become a member of or a party to, any pool, trust, agreement, contract,
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combination or confederation to fix or limit the amount or quantity of any
article, commodity or merchandise to be manufactured,
mined, produced
or sold in this state shall be deemed and adjudged guilty of a conspiracll
to defraud, and shall be subject to pm1ishment as hereinafter nrovided.
History: R. S. 1898 & c. L. 1907, § 1753;
C. L. 1917, § 4476; R. S. 1933 & C. 1943,
73-1-2.
Comparable Provisions.
Califomia Bus. and Prof. Code, § 16720
( defining trust as combination
of capital,
skill or acts by two or more persons
for purposes,
inte1· alia, of restricting
trade or commerce, limiting
production,
increasing
price, preventing
competition,
fixing standard or figures so as to control
price, agreeing to pool or combine interests
so as to affect price); § 16755 ( declaring
violation
of statute
to be conspiracy
against trade; each day's violation is declared to be a separate offense).
Idaho Code 1947, § 18-5!301 (unlawful for
incorporated
company, association
of persons or stock company to combine directly
or indirectly,
or make contract,
for purpose of fixing price or regulating
production of article of commerce or of. produce
of the soil, or of consumption by the people); § 48-102 (every person who monopolizes, or attempts to monopolize, or combines or conspires witJ1 any other person or
persons, to monopolize any pa1·t of trade
or commerce within state is guilty of misdemeanor).
Io-wa Code 1950, § 553.1 (similar provision, making guilty of a conspiracy any
such corporation,
partnership,
association
or individual).
Montana
Rev. Codes 1947, § 94-1104
(prohibiting
forming a trust for purpose,
inter alia, of fixing price or regulati~g
production
of article of commerce, or rn
order to create or carry out restriction
in
trade, to limit productions,
or increase or
reduce price of merchandise
or commodities).
Decisions from other Jurisdictions.
- California.
Provisions
of
reciprocal
stipulated
judgment,
which
restrained
petitioner
from exercising a lawful profession, trade
or business, were contrary to public policy,
and to that extent the judgment was void
upon its face, the provisions indicating an
intention
of the parties to create a monopoly in the manufacture,
sale, leasing
and use of certain
described
machines.
Hunter
v. Superior
Court of Riverside
County, 36 Cal. App. 2d 100, 97 P. 492.

-Iowa.
A mere selling agency, such as an agri•
cultural co-operative association, organized
under statutory
provisions relating there•
to, is not per se a monopoly. Clear Lake
Co-op. Live Stock Shippers' Assn. v. Weir,
200 Iowa 1293, 206 N. W. 297.
Statute
giving department
of agricul•
ture control of the sale, distribution and
use of all tuberculin, and prnviding that a
licensed veterinarian
shall apply a tuberculin test to cattle, is not invalid as
creating a monopoly, but is a proper police regulation. Fevold v. Board of Sup'rs
Webster County, 202 Iowa 1019, 210 N. W.
139.

-Montana.
Where lease bound lessee to maintain
the est.a blished price of gasoline of lessor at its other service stations in the
city, but the terms of the lease indicated
no attempt to control the price of gasoline
generally
in and around the city, and
merely an attempt t.o proteet the sale price
of lessor's own product when sold through
its own station by lessee, the contractual
provision in question was not void, not
being within the contemplation
of sec·
tion 10901 of the Idaho Cocle. Quinlivan
v. Brown Oil Co., 96 Mont. 147, 29 P. 2d
374.

Collateral References.
Monopolies~lO.
58 C.J.S. Monopolies

§ 27.

Contract by one party to sell his entire
output to, or to take his entire requirements of a commodity from, the other as
eontrary to public policy or anti-monopoly
st.atutes, 83 A. L. R. 1173.
Contract to keep out of particular business or not to use property for specified
purpose, independent
of auy other con·
tract, as unlawful restraint
of trade, 91
A. L. R. 980.
Legality of combinations
or agreements
between insurance companies or insurance
ageuts, 21 A. L. R. 543.
Sale of business and "good will," or of
interest in partnership
and "good will," as
implying
restriction
against competition
in absence of provision in that regard, 82
A. L. R. 1030.
Validity
of agreement
of stockholder
not to engage in business in which corporation is engaged, 63 A. L. R. 316.

50-1-3. Trusts-Combinations to control production-Monopolies-Reof trade--Forbidden.-It
shall not be lawful for any corporation to

straint
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issue or to own trust certificates; or for any corporation, or an agent,
officer, employee, director or stockholder of any corporation, to enter
into any combination, contract or agreement with any person or persons,
the purpose or effect of which shall be to place the management or control
of such combination or combinations, or the manufactured products thereof,
in the hands of a trustee with intent to limit or fix the price, or lessen the
production and sale, of any article of commerce, or its use or consumption,
or to ·prevent, restrict or diminish the manufacture
or output of any
such article, or to monopolize any part of trade or commerce within this
state.
History: R. S. 1898 & C. L. 1907, § 1754;
C. L. 1917, § 4477; R. S. 1933 & C. 1943, 731-3.
Comparable Provisions.
California Bus. and Prof. Code § 16721
( similar provision commencing as follows:
"It is unlawful for any person, or his
agent, to issue or to own trust certificates").

Iowa

Code 1950, § 553.2 (similar).

Collateral
References.
Monopoliescg:;:o 14.
58 C.J.S. Monopolies

§ 85.

Right
of manufacturer,
producer,
wholesaler
to control
resale priee,
A. L. R. 1413.

or
llO

50-1-4. Penalty imposed on guilty corporations or associations.-If a
corporation, a company, a firm or association is found guilty of a violation of any provision of this chapter, it shall be punished by a fine in
any sum not less than $100 nor more than $2,000 for the first offense;
and for the second offense, not less than $500 nor more than $5,000;
and for the third offense, not less than $5,000 nor more than $10,000;
and for every subsequent offense shall be liable to a fine of $15,000.
History: R. S. 1898 & C. L. 1907, § 1755;
C. L. 1917, § 4478; R. S. 1933 & C. 1943, 731-4.

Collateral References.
Monopoliescg:;:,30.
58 C.J.S. Monopolies

§ 113.

50-1-5. Penalty imposed on guilty individuals.-Any
president, manager, director, or other officer, agent or receiver, of any corporation,
company, firm or association, or any member of any company, firm or
association, or any individual, found guilty of a violation of any provision
of this chapter, shall be punished by a fine of not less than $100 nor
more than $1,000, or by confinement in the county jail not more than
one year, or by both in the discretion of the court before which such
conviction may have been had.
History: R. S. 1898 & C. L. 1907, § 1756;
C. L. 1917, § 4479; R. S. 1933 & C. 1943,
73-1-5.

50-1-6. Forbidden contracts, void.-Any
contract or agreement in violation of any provision of this chapter shall be absolutely void.
History: R. S. 1898 & C. L. 1907, § 1757;
C. L. 1917, § 4480; R. S. 1933 & C. 1943,
73-1-6.
Comparable Provisions.
California Bus. and Prof. Code, § 16722
(similar; coupled with following phrase:
"and is not· enforceable
in law or in
equity").

Iowa

Code 1950, § 553.4

(similar).

Decisions from other .Jurisdictions--California.
Contracts entered into, in order to prevent competition
in the business of cleaning and dyeing wearing
apparel,
were
void as being in restraint of trade and as
tending
towards
creating
a monopoly.
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721, 16

Collateral
References.
Monopolies@::::>10.
58 C.J.S. Monopolies

§ 27.

50-1-7. Forfeiture of corporate franchises.-Any
corporation organized
or existing under the laws of this state that violates any provision of this
chapter shall thereby forfeit its corporate rights and franchise, and its
corporate existence shall thereupon cease and determine.
History: R. S. 1898 & C. L. 1907, § 1758;
C. L. 1917, § 4481; R. S. 1933 & C. 1943,
73-1-7.
Comparable Provision.
Iowa Code 1950, § 553.6 ( corporate

and franchise
statute).

forfeited

by

violation

of

Collateral References.
Monopolies<§:::;>26(1).
58 C.J.S. Monopolies

right

§ 118.

50-1-8. Notice to corporation.-It shall be the duty of the secretary of
state, upon satisfactory evidence that any corporation or association of
persons incorporated or operating under the laws of this state has entered
into any trust, combination or association, mentioned in the preceding provisions of this chapter, to give notice to such corporation that unless it
withdraws from and severs all business connections with such trust, combination or association, its corporate rights and franchise will be revoked
at the expiration of thirty days from the date of such notice.
History: R. S. 1898 & C. L. 1907, § 1759;
C. L. 1917, § 4482; R. S. 1933 & C. 1943,
73-1-8.

Comparable
Provision.
Iowa Code 1950, § 553. 7 (similar; notice
that articles of incorporation
will be revoked at expiration
of 30 days).

50-1-9. Attorney general to bring action.-At the expiration of thirty
days, if such withdrawal or severance is not theretofore made, the secretary of state shall cause a certified statement of the facts to be filed in the
office of the attorney general, who shall commence, or direct any county
attorney in the state to commence, a11 action in any district court of the
state of competent jurisdiction to forfeit and revoke the corporate rights
and franchise of such corporation. On the final decision of the same, should
the defendant be found guilty of a violation of any of the provisions of this
chapter, the court shall render judgment that the charter, corporate rights
and franchise of such corporation be revoked, and the secretary of state
shall thereupon make publication of such revocation in four newspapers
of general circulation in the four largest cities of the state.
History: R. S. 1898 & C. L. 1907, § 1760;
C. L. 1917, § 4483; R. S. 1933 & C. 1943,
73-1-9.
Comparable
Provisions.
California
Cal. Bus. and Prof.
Code,
§ 16752 ( on violation of statute by corporation or association,
the attorney general
or district
attorney
may institute
pro-

ceedings for forfeiture
of charter rights,
franchises
or privileges
and powers, and
for dissolution).
Iowa
Code 1950, § 553.8 (requiring
county
attorneys
and attorney
general
to enfOl'ce provisions of a public nature;
grand jury must inquire and ascertain as
to pool, trust or combination).

50-1-10. Liability of guilty persons-Damages.-In
case any person or
persons shall do, cause to be done, or permit to be done, any act, matter or
thing in this chapter prohibited or declared to be unlawful, such person
or persons shall be liable to the person or persons injured thereby for treble
the amount of damages sustained in consequence of any such violation.
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History: R. S. 1898 & C. L. 1907, § 1761;
C. L. 1917, § 4484; R. S. 1933 & C. 1943,
73-1-10.
Collateral Reference•s.
Monopoliese::>28 (9).
58 C.J.S. Monopolies

§ 103.

Damages for breach by seller or former
employee of covenant, express or implied,
not to engage in like business
or enter

AGAINST NEWSPAPERS

50-2-3

employment
of competitor
of covenantee,
J 27 A. L. R. 1152.
Right of one not party to combination
or con tract in restraint
of trncle to enjoin same or recover damages,
92 A. L.
R. 185.
Who may be regarded as injured in his
business or property
within provisions
of
anti-trust
acts as to person who may rec.over clamages resulting from violation of
the acts, 139 A. L. R. 1017.

CHAPTER 2
UNJUST DISCRIMINATION
Sectiou 50-2-1.
50-2-2.
50-2-3.
50-2-4.
50-2-5.
50-2-6.
50-'.l-7.

AGAINST NEWSPAPERS

Business of gathering
ancl vending news a matter of public interest.
Discrimination
against newspaper publishers forbidden.
Combinations
to control news unlawful.
Discrimination
in service charges forbidden.
Contracts in violation, void.
Evidence to establish trust or combination.
Telephone and telegraph companies deemed agents of vendors.

50-2-1. Business of gathering and vending news a matter of public interest.-All persons, all associations of persons and all corporations engaged
in the business of buying, gathering or accumulating information or news
for publication, and vending, supplying,
distributing
or disseminating
the same for publication, either to the members of such associations or
corporations or otherwise, shall be deemed to be engaged in a business
upon which a public interest is engrafted, and shall make no distinction with
respect to newspaper publishers desiring to purchase such news or information for publication.
History: L. 1905, ch. 106, § 1; C. L. 1907,
§ 1762x; C. L. 1917, § 4490; R. S. 1933 &
u. 1943, 73-2-1.
Cross-Reference.
Newspapers generally,

Title

Collateral
References.
Monopolies(?;::::>12(3 ).
58 C.J.S. Monopolies

§ 77.

45.

50-2-2. Discrimination
shall be unlawful for any
engaged in gathering and
discrimination or distinction
newspapers.

against newspaper publishers forbidden.-It
person, association of persons or corporation
furnishing news for publication to make any
with respect to persons engaged in publishing

History: L. 1905, ch. 106, § 2; C. L. 1907,
§1762x:1; C. L. 1917, § 4491; R. S. 1933 &
C. 1943, 73-2-2.

50-2-3. Combinations to control news unlawful.-Any combination having for its object or effect the controlling of information or news gathered
or accumulated for distribution and publication shall be deemed a trust,
and hostile to the public welfare, and is prohibited and declared unlawful.
History: L. 1905, ch. 106, § 3; C. L. 1907,
§ 1762x2; C. L. 1917, § 4492; R. S. 1933 &
c. 1943, 73-2-3.
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50-2-4. Discrimination in service charges forbidden.-All associati
of persons and corporations engaged in the business of gathering and dL
seminating information or news for pn blication by their members or stoc
holders, or otherwise, shall be deemed to be engaged in a business i
which the public is interested, and shall furnish such news to any an
all newspapers desiring to publish the same at the same price as charg
to the members of such association or corporation, or stockholders of an
such corporation, witliont discrimination
between the members or stoc
holders and such newspapers desiring to publish such information an~
news; and shall render equal and impartial service to all publishers
newspapers who shall offer to pay a reasonable price therefor.

l'

L. 1905, ch. 106, § 3; C. L. 1907,
C L. 1917, § 4493; R S. 1933 &
C. 1943, 73-2-4.
History:

§ 1762x3;

50-2-5. Contracts in violation, void.-Any
contract or agreement in vioa
lation of the provisions of this chapter shall be absolutely void and not en,
forceable.
History:

L. 1905, ch. 106, § 4; C. L. 1907,

§ 1762x4; C. L. 1917, § 4494; R. S. 1933 &
0. 1943, 73-2-5.

50-2-6. Evidence to establish trust or combination.-In
all actionl
brought under this chapter it shall be sufficient to prove that a trust or
combination as defined herein existed, and that the defendant belonged to
it, or acted for or in connection with it, without proving or producing anr
article of agreement, or any written instrument on which it may have beet
based, or that it was evidenced by any written instrument at all. Th«
character of the trust or combination alleged may be established by prool
of its general reputation as such.
History:

L. 1905, ch. 106, § 5; C. L. 1907,

§ 1762x5; C. L. 1917, § 4495; R. S. 1933 &
C. 1943, 73-2-6.

50-2-7. Telephone and telegraph companies deemed agents of vendors,
-All telephone and telegraph companies employed to transmit such information or news shall be deemed to be process agents of such person~
and corporations, and an offer to pay a reasonable price to such tele~
phone or telegraph companies shall be equivalent to an offer to pay the
same to the persons or corporations
gathering and disseminating such
information or news.
History:

L. 1905, ch. 106, § 6; C. L. 1907,

& 1762x6; C. L. 1917, § 4496; R. S. 1933 &

c. 1943,

73-2-7.

Cross-Reference.
Telegraphic
and telephonic
Title 69.

522.
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TITLE 51

PUBLIC FUNDS AND ACCOUNTS
Chapter 1. Deposits and Interest, 51-1-1 to 51-1-11.
2. Audits of Cities, Counties and School Districts, 51-2-1 to 51-2-6.
3. Accounts of Political Subdivisions, 51-3-1 to 51-3-4.
4. Deposit of Funds Due State, 51-4-1, 51-4-2.

CHAPTER 1
DEPOSITS
Section 51-1-1.
51-1-2.
51-1-3.
51-1-4.
51-1-5.
51-1-6.
51-1-7.
51-1-8.
51-1-9.
51-1-10.
51-1-11.

Short title.
Depository
board-Personnel-President--Meetings
to be kept.
Board - Powers - Compensation of appointive
Expenses of board, how paid.
Duties of board.
Eligible banks.
Duties of qualified depositories.
Uniform rules to be established.
Public funds deposited immediately-Liability
Secured depositories discontinued-Exceptions.
Divulging information-Penalties.
Approval of modifications.

51-1-1. Short title.-This
.Act.
History:
74-1-6.

AND INTERES'f
private-Records
member -

Secretary

of public

treasurers.

-

act shall be known as the State Depository

L. 1933, ch. 47, § 1; C. 1943,

Compiler's Note.
Former sections 74-1-1 · to 74-1-5, R. S.
1933 were repealed by Laws 1933, ch. 47,
§ 13.
Title of Act.
An act for the protection of deposits of
public funds, creating a state depository
board and defining its powers and duties;
providing for the designation
of public
depositories and the depositing
of public
funds therein;
and repealing
Title 23
and Chapter 1 of Title 74, Revised Statutes of Utah, 1933.
Comparable Provisions.
California Gov. Code, § 16500 et seq.
(state funds, bank deposits).
Idaho Code 1947, § 57-101 ("Public Depository Law'');
§ 57-102 (de.signed
to
safeguard and protect funds of all political
subdivisions and municipal and quasi-municipal corporations
of the state, having
power to levy taxes or assessments);
§ 672702, sub<ls. 9, 10 ( designating
the gov-

ernor as chief officer of bureau of public
accounts, with powers and duties, through
said bureau, of making rules and regulations, inter alia, relating to depositing of
state funds and safeguarding
and supervising such deposits).
Iowa Code 1950, § 453.1 (requiring treasurer of state, county, city, town, school
corporation,
and other designated
public
officials to deposit funds in banks ap·
proved by the executive
council, board
of supervisors, city or town council, board
of school directors, or township trustees,
respectively).
Montana
Rev. Codes 1947, § 16-2618
( duty of county, city and town treasmers
to deposit public moneys in such solvent
banks as board of county commissioners
or city or town council may designate);
§ 79-301 ( duty of state treasurer to deposit
public money in solvent banks located in
Montana as designated by state depository
board).

In general.
This chapter is a radical departure from
the former Depository Act. See Naylor v.
Crabbe, 45 U. 617, 148 P. 359.

1.
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Depository
bond required
of county
treasurer
does not protect
him against
personal liability.
Clegg v. Metropolitan
Casualty Ins. Co. of New York, 109 U.
385, 166 P. 2d 255, rnhearing
denied 109
U. 390, 174 P. 2d 616.
Decisions from other Jurisdictions.
-Iowa.
In an actiorL by a school district against
the receiver
of an insolvent
bank and
against the surety on the depository bond,
the surety
was entitled
to require
of
plaintiff that it exercise its right of preference to the assets of the bank. Independent School Dist. of Dedham v. State
Sav. Bank of Dedham, 204 Iowa 1, 213
N. W. 397.

AND ACCOUNTS
In equity
action
by school district
against depository bank to recover funds
misappropriated
by school treasurer, es•
tablishment
of wrongful withdrawals by
treasurer was not sufficient to render bank
liable therefor,
in absence of proof of
bank's participation
in, or knowledge or
notice of treasurer's
wrongful intent. Independent
Consolidated
School Dist. of
Dow City v. Crawford
County Trnst &
Savings Bank, 230 Iowa 657, 298 N. W.
667.

Collateral References.
Depositariese=o6.
26 C.J.S. Deposita1·ies § 8.
Loans,
investments
and deposits,
Am. Jur., Public Funds § 5 et seq.

42

51-1-2. Depository board-Personnel-President-Meetings
privateRecords to be kept.-There is hereby created a state depository board,
hereinafter referred to as the "board."
The board shall be composed of the state bank commissioner, the
attorney general and a citizen of the state, experienced in the conduct
of the banking business in this state, to be appointed by the governor,
the member so appointed shall hold office for two years and until the
appointment
and qualification of his successor, and shall take and subscribe the oath of office prescribed for elective state officers, which oath
shall be filed with the secretary of state. The governor may remove such
appointive member of the board at any time.
The state bank commissioner shall act as president of the board.
The board shall convene on or prior to August 1st, 1933, and shall
meet thereafter
as often as necessary for the proper conduct of its
business, but not less than four times each year.
The sessions of said board shall be private, its proceedings shall be
entered at length in a suitable record provided for such purpose, and
shall be approved and signed by all member's present at the meeting, and
shall be attested by the secretary. Such records shall be filed with the state
bank commissioner and be preserved in his office.
History:
1-7.

L. 1933, ch .. 47, § 2; C. 1943, 74-

Collateral
References.
Depositariese=o6.

26 C.J.S. Depositaries
§ 8.
Depositories, 42 Am. Jur., Public Funds
§ 11 et seq.

51-1-3. Boord-Powers-Compensation

of appointive member-Secre-

tary-Expenses
of board, how paid.-The
board, in addition to such other
powers as may now or hereafter be conferred by law, shall have vower to
make rules and regulations for carrying out the provisions of this act
and shall have access to all reports and correspondence
relating to the
condition of banks in this state in the office of the state bank commissioner
or any department or agency of the state. Whenever the board shall deem
such action necessary to enable it to perform its duties, it may require the
state bank commissioner to make a special examination of any state bank
that has applied for or has public funds on deposit.
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It may conduct hearings and investigations and shall have power to
administer oaths and to examine under oath any director, officer, employee, or agent of any bank, or any other witness.
The appointive member of the board shall receive $10 per day while
in session, and shall be reimbursed for his actual traveling and other
necessary expenses from state funds in the manner provided by law
with respect to examiners in the office of the state bank commissioner.
The state bank commissioner, with the approval of the board, shall
designate some member of his staff to serve as secretary of the board.
All necessary clerical and miscellaneous expenses of the board shall be
paid as is provided by law with respect to expenses of the state banking
department.
A majority of the members of the board shall constitute a quorum
and an act of the majority of the members present at any regular or
special meeting thereof shall constitute an act of the board.
History:
74-1-8,

L. 1933, ch. 47, § 3; C. 1943,

51-1-4. Duties of board.-It shall be the duty of the board:
(1) To designate, as hereinafter
provided, all regular depositories
and limited depositories wherein may be deposited public moneys, by
the state, by any state board, commission, institution or officer, and by
any city, county, town, school district or other public body, or by the
treasurer or fiscal officer thereof.
The short terms used herein to describe the foregoing will be "qualified depositories," "public funds," and
"public bodies."
(2) To supervise and regulate the distribution of public funds among
regular depositories and limited depositories and to co-operate with the
state treasurer and other officers of public bodies having the custody
or control of public funds; the state treasurer, and such other officers
being referred to herein as "public treasurers."
(3) To co-operate with the state bank commissioner in promoting
measures and regulations that will assist in strengthening
the qualifying banks and the credit structure of the state.
(4) To secure, from time to time, as needed, from each public treasurer, a detailed report in form to be prescribed by the board, showing
the monthly average funds which said treasurer estimates he will have
on deposit during the next fiscal year, or during such other period as the
board may designate.
Such report shall list separately the anticipated
active deposits and the anticipated
inactive deposits as herein further
defined, and shall contain such recommendations
and such other information as may be required by the board to enable it adequately to estimate
the banking needs of all public treasurers.
( 5) To secure from all public treasurers such necessary advance information regarding
borrowings, sales of bonds or other evidences of
indebtedness, anticipated conversions or redemptions as may be required
to enable the board to anticipate and provide for any special banking
facilities, which such borrowings, sales, conversions or redemptions may
render necessary.
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(6) To adopt, and from time to time to revise, regulations governing
the designation of regular depositories and prescribing the conditions
upon which the designation of a bank as such depository shall remain
effective, and the manner of terminating the same.
Copies of such regulations shall be furnished to depositories, and to
all eligible banks as hereinafter further defined.
Such regulations shall clearly specify the conditions as to liquidity
which must be met by eligible banks, in order to qualify as regular
depositories, or in order to be continued as such, except as otherwise
specifically provided.
The board shall not prescribe a measure of liquidity, applicable to
qualifying banks lower than the following ratios:
Ratio of liquid assets to demand deposits; forty per cent minimum;
Ratio of liquid assets to time deposits, exclusive of postal savings,
twenty per cent m1mm1un.
In computing liquid assets the following unpledged assets only shall
be included:
Cash in vault;
Due from Federal Reserve Bank;
Due from other banks ;
Due from the United States treasurer;
Paper substantially
conforming to the federal reserve bank regulations governing eligibility for discount, including demand loans otherwise
eligible;
Call loans;
United States government securities and securities of the state of Utah;
Securities of other states and of municipalities throughout the United
States which have not defaulted in the payment of any obligation or
, the interest thereon during the preceding five years;
Other listed bonds not in default;
Unlisted bonds for which there is an established market and which are
approved by the board;
Loans secured by collateral having an established market value of at
least twenty per cent in excess of the amount of such loans.
In computing deposits, active deposits of public funds shall be included among demand deposits and inactive deposits of public funds among
time deposits.
The regulations
of the board shall clearly specify the maximum
amount of public funds which any regular depository may receive,
Such maximum shall be defined as a percentage of, but not to exceed,
twenty per cent of the total deposits of a qualifying bank, nor to exceed
twice its capital, surplus and undivided profits, the larger figure in
either case to determine the maximum amount of public funds which
any such depository may receive; provided, however, that whenever
additional banking facilities are required in connection with the flotation, conversion or redemption of public loans, the board may, upon
request of the public body interested, permit any regular depository to
accept and retain for a period of not to exceed sixty days, deposits
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representing subscriptions
to such public loans, notwithstanding
that,
including such deposits, the total public deposits held may exceed the
maximum aggregate of public deposits otherwise permitted to be received by such depository.
The board shall prepare the forms upon which, and fix the date at
which applications to become regular depositories shall be filed but
no such application shall be filed or considered by the board prior to
December 1, 1933. All such applications
shall be accompanied by a
sworn statement of the condition of the applicant.
(7) The board shall, from time to time, designate such regular depositories as are necessary to take care of the deposits of public funds
within the state, and shall advise all public treasurers of such designations and instruct them regarding the partition or repartition
of their
funds among the regular depositories in order that all public funds shall
be divided ratably among all qualifying regular depositories in proportion to their capital and surplus (but within the limitations with respect
to total deposits hereinbefore set forth), and in order that all the funds
belonging to a public body shall be divided between two or more regular depositories whenever practicable. The board shall, so far as practicable,
base the repartition of public funds among the regular depositories in
such manner as to minimize the necessity of transfers, subject to the
limitations herein provided, each public body shall have the right to
select the regular depositories in which its funds shall be deposited, but
nothing herein contained shall be construed as requiring any such depository to accept the deposits of any particular public body.
(8) To adopt, and from time to time to revise, uniform regulations
governing the designation of limited depositories.
(9) To designate one or more limited depositories in communities
where no regular depository exists. No public treasurer shall have or
deposit with a limited depository more than the amount necessary to
meet current expenses, nor shall the total amount of public funds on
deposit with a limited depository exceed twenty per cent of its capital and
surplus.
(10) Should the board learn that any regular or limited depository
has failed to maintain the standards or otherwise to comply with the provisions of this or other acts, or with its regulations or instructions, the
board may immediately suspend such depository and prohibit any further
deposit of public funds therein pending investigation by the board, and
the board shall, under regulations prescribed by it, conduct a special investigation to ascertain whether such delinquency was caused by:
(a) Carelessness or incompetence 011 the part of the personnel of the
bank; or
(b) Circumstances beyond the control of the bank.
Should such delinquency appear to have been occasioned by carelessness or incompetence, the board shall notify in writing the board of
directors of the bank of its findings and request said board of directors
to remedy the matter within a period of time specified. Copies of all
notices relative to a national bank shall be sent to the comptroller of
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the currency. Should the delinquency not be remedied within the time
specified, the board shall revoke the designation of such bank as a
depository and direct all public treasurers having funds on deposit to
withdraw them within a time to be specified in such notice, provided,
however, that in the case of state banks where such delinquencies may
have impaired the solvency of the institution, the board, by a vote of
two members, one of whom must be the bank commissioner, may refrain
from ordering the withdrawal of such public deposits and may require
said state bank to be liquidated whenever such an action is deemed necessary to protect the interests of all depositories alike. In the case of
national banks the board shall advise with the comptroller of the currency and shall take such action within the National Bank Act as will best
protect the public and other deposits.
Should such delinquency appear to have been caused by acts or circumstances beyond the control of the bank, the board may, by a vote of not
less than two members, waive temporarily the requirements which have
not been met. If the delinquency is of a permanent nature, or is not
corrected, the board shall revoke its designation and direct all public
treasurers having funds on deposit to withdraw them within a specified
time, except that when such withdrawals would, in the opinion of the
board, jeopardize the interests of depositors generally, it may, by a vote
of two members, permit the continuance of the public deposits for a
reasonable period of time, or require a state bank to be liquidated or
reorganized; provided, that the bank commissioner concurs in such action,
and in the case of a national bank may take such action within the National
Bank Act as will best protect the interests of all depositors.
History:
74-1-9.

L. 1933, ch. 47, § 4; C. 1943,

Collateral References.
Depositaries~6.
26 C.J.S. Depositaries

§ 8.

Invaliclity of designation
of depository,
18 A. L. R. 276.
Right, in absence of statute, to prefer•
ence in respect of desposits of public funds
in insolvent bank, 103 A. L. R. 621.
Termination
of interest, or reduction of
interest rate, on cleposit of public funds,
107 A. L. R. 1210.

51-1-5. Eligible banks.-Any bank organized under the laws of this
state, or of the United States, and doing business in this state shall be
eligible for designation as a regular depository or limited depository, upon
qualifying as such in accordance with the provisions of this act.
History:
74-1-10.

L. 1933, ch. 47, § 5; C. 1943,

Preferential rights of state.
The former statute by authorizing
the
state treasurer
to deposit state funds iu
1.

certain
banks,
and compelling him to
require
bank to secure
repayment of
funds so deposited, thereby waived state's
preferential
right by virtue of the common law. National
Surety Co. v. Pixton,
60 U. 289, 208 P. 878, 24 A. L. R. 1487.

51-1-6. Duties of qualified depositories.~Any such eligible bank, having
duly qualified and been designated as regular depository or limited depository shall receive and disburse public funds deposited with it in accordance with existing laws and with such rules and regulations as the
board may issue from time to time. All regular depositories and limited
depositories shall, whenever requested so to do, furnish to the state bank
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commissioner or to the board a sworn statement of their condition, prepared on such forms and in such manner as the board may direct.
Each depository shall furnish to each public treasurer having funds
on deposit with it a detailed monthly statement of such deposit, and
shall send a duplicate of said statement to the board.
History:

L. 1933, ch. 47, § 6; C. 1943,

74-1-11.

51-1-7. Uniform rules to be established.-To
establish uniform rules
governing the rate of interest any regular depository or limited depository may pay on any class of deposits.
History: L. 1933, ch. 47, § 7; 1937, ch.
73, § 1; C. 1943, 74-1-12.
Compiler's Note.
The 1937 amendment deleted a comma
after "rules"
and "maximum"
before

Collateral References.
Depositariese:=o6.
26 C.J.S. Depositaries

§ 8.

'rermination
of interest, or reduction of
interest rate, on deposit of public funds,
107 A. L. R. 1210.

"rate."

51-1-8. Public funds deposited immediately-Liability of public treasurers.-.A.11public treasurers shall deposit daily, whenever practicable, but
not later than within seven days, all public funds received by them.
Except where necessary to deposit money in a bank or banks outside of
this state, in order to provide for payment of maturing bonds or other
evidences of indebtedness or the interest thereon, all such deposits shall
be made in a regular depository or limited depository, in accordance
with the provisions of this act and with the rulings of the board.
Nothing in this act shall limit the right of public treasurers to invest
surplus funds in such manner as may now or hereafter be provided
by law.
When public funds are deposited by a public treasurer in a regular
depository or limited depository, such public treasurer and his bondsmen shall be relieved of liability for any loss of any such funds which
results from the failure or insolvency of such depository.
History: L. 1933, ch. 4 7, § 8; 1935, ch.
53, § 1; 1937, ch. 73, § 1; C. 1943, 74-1-13.
Compiler's Notes.
The 1935 amendment
graph.
The 1937 amendment
section.

rewrote

first para-

rewrote

balance

of

Comparable Provisions.
California
Gov. Code, § 161508 (state
treasurer
not responsible
for moneys
deposited in b:mk under provisions
of
statute, while same remain there deposited
with consent of director of finance and
eontroller; § 161508 (treasurer
is responsible for safe keeping, management
and
disbursement
of certificfltes
of deposit
received and securties deposited with him;
state responsible for custody and safe return of any securities so deposited).
Idaho Code 1947, § 57-137, Public Depository Law (where treasurer
deposits

and keeps on deposit public moneys in
designated
depositories,
he is not liable
personally or on his official bond for public moneys lost by reason of failure or
insolvency of such depository).
Iowa Code 1950, § 453.8 (public
officer not liable for loss of funds by reason of insolvency
of bank when said
funds have been deposited as provided in
statute).
Montana
Rev. Codes 1947, § 16-2618
( county, city, and town treasurers are not
liable for loss, on account of deposits made
in accordance with statute provisions, that
may occur through damage by the elements, or for any other cause or reason
'occasioned
through:
means
other
than
their
own neglect,
fraud,
or dishonorable conduct).
Liability on treasurer's bond.
Former statute
rendered county treasurer absolutely
liable to county for re-

1.
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Uncler former statute
reqmrmg
officer
having custody of public funds to secure
bond to protect such funds, bond given
county treasurer
was continuing
obligation running to treasurer
and his successor where it was not canceled by notice according
to its terms, and trial
court erred in action thereon
in concluding that it was intention
of parties
that it would expire with expiration of
treasurer's
term of office. Kelly v. Moab
State Bank, 64 U. 290, 230 P. 566.

payment to county of all money belonging thereto, which might come into his
hands as such treasurer;
he was merely
permitted to deposit such money in bank,
but without, by so doing, being able to
shift primary
obligation
for repayment
from himself directly to bank. National
Surety Co. v. Salt Lake County, 5 F. 2d
34, distinguished
in Clegg v. Metropolitan
Casualty Ins. Co. of New York, 109 U. 390,
174 P. 2d 616.
Public
officer and his official bondsman are liable for all public moneys
which come into his hands and not accounted for except as provided
in this
section. Bunker v. United States Fidelity
& Guaranty
Co., 72 F. 2d 899, applying
former statute, now repealed.

2.

Collateral References.
Statese:::,122.
81 C.J.S. States § 155.

Liability on security given treasurer.
Provision
of former statute which relieved official and his bondsman
of liability when bank failed did not require
that moneys be deposited
in banks or
that surety bonds be taken. Bunker v.
United States Fidelity
& Guaranty
Co.,
72 F. 2d 899.
Provisions
of former statute held permissive rather
than mandatory,
so that
fact that treasurer
deposited public funds
in bank selected by him as he was authorized to do was no defense in action
against surety on bond of county treasurer
where national
bank. selected by treasurer, failed, since under 17-24-20, rule of
strict liability obtained. Salt Lake County
v. American Surety Co. of New York, 63
U. 98, 222 P. 600.

Constitutionality
of statutes relieving officer or public depository or sureties from
liability for loss of public funds, 96 A._ L.
R. 295.
Liability
of officer or his sureties in
respect of public funds as affected by settlement
or compromise
agreement
with
other officials or board or committee, 103
A. L. R. 1048.
Liability of public officer for interest or
other earnings received on public money
in his possession, 5 A. L. R. 2d 257.
Liability
of public officer or his bond
for loss of public funds due to insolvency
of bank in which they were deposited, 155
A. L. R. 436.
Right, in absence of statute, to preference in respect of deposits of public fnnds
in insolvent bank, 103 A. L. R. 621.

51-1-9. Secured depositories discontinued-Exceptions.-On
and after
July 1, 1934, no bank organized under the laws of this state shall be permitted to pledge or deposit any of its assets in order to secure any deposits
whatsoever;
no national bank pledging any assets shall be eligible for
designation as a regular or limited depository, and the designation of
any such bank shall be immediately revoked when it appears to the
satisfaction of the board that it is violating such provision of this act;
provided, however, that in cases where the withdrawal of existing deposits
might prove injurious to a bank or when the bank holding public deposits
has not qualified as a regular depository, and in either such case the interests of any public body would, in the opinion of the board, best be served
by temporarily maintaining the existing system of securing the deposit
of public funds, the board may, it its discretion, continue existing depositories for a period not beyond July 1, 1935, and in any such case the
board is empowered to obtain the pledge of such securities or assets as it
may deem necessary or permit the continuance of existing surety bonds.
Such permission shall be granted by the board only after careful consideration of each case, and only by a vote of a majority of the members,
and the board shall not designate any new secured depositories under such
circumstances; provided, further, that nothing herein contained shall pre-
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vent a bank from qualifying as a depository aud securing funds of the
United States and postal savings funds, or from securing as required by
law funds deposited by its trust department, in its commercial or savings
department; provided, further, that if auy depository shall protect by
surety bond or otherwise any deposits of individuals or corporations, or of
the United States, or of postal savings funds, like protection shall be required for similar deposits of the state of Utah or any of its political
subdivisions.
History:
74-1-14.

L. 1933, eh. 47, § 9; C. 1943,

Former rule.
Before repeal of 74-1.-1 of R. S. 1933,
which was section 4500 of Comp. Laws of
1917, a solvent bank could pledge its assets as security
for deposit of county
funds. Pixton v. Perry, 72 U. 129, 269 P.
1.

144.

2. Depository bonds.
Any form of depositoTy bond in common use, containing
no unusual
provisions contravening
public policy, complied
with former statute which provided that
public official might take from the depository bond furnished
by surety company qualified to do business in state.
Bunker v. United States Fidelity & Guaranty Co., 72 F. 2d 899.
Provisions of bonds as to coverage and
notice and proofs of loss and time for
bringing suit are, unless prohibited
by
statute or so manifestly
unreasonable
as
to defeat the principal
obligation,
valid
and enforceable.
Bunker v. United States
Fidelity & Guaranty Co., 72 F. 2d 899.
Depository bond conditioned
upon payment of public moneys by county treasurer on legal demand made dm·ing term
of bond, and providing that it should be
void at expiration
unless prior thereto
bank suspended payment,
complied with
statute, and no action could be brought
on such bond where bank paid every
check, draft, or order drawn upon account
during term of bond, and did not suspend
payment until after bond expired. Bunker
v. United States Fidelity & Guaranty Co.,
72 F. 2d 899.
Purpose of depository
bond is to protect the public against loss of its funds;
bond does not protect treasurer
against

personal liability.
Clegg v. Metropolitan
Casualty Ins. Co. of New York, 109 U.
385, 166 P. 2d 255, applying Laws 1929,
ch. 46, since repealed.
Rehearing
denied
109 U. 390, 174 P. 2d 616.

Collateral References.
Deposi taries<e:=6.
26 C.J.S. Deposital'ies § 8.
Depositories,
42 Am. Jur., Public
§ 11 et seq.

Funds

Appointment
of conservator
for depository bank, effect on liability
of sureties,
91 A. L. R. 234.
Cancellation
prov1s1on in depository
bond, validity, construction
and effect, 88
A. L. R. 645.
Depository
bond as covering
deposits
made before its execution,
98 A. L. R.
]312.
Excess of deposit over legal limit, effect on liability of sureties, 90 A. L. R.
679.
Federal statute of 1930 permitting
national banks to give security for public
money, construction
and application,
92
A. L. R. 803.
Form of transaction
or nature or validity of deposit a.s affecting
liability
on
depository bond, 65 A. L. R. 798.
Reorganization,
merger or consolidation
of bank as affecting liability of sureties on
depository bond, 78 A. L. R. 381.
Statute not complied with in approval
of depository
bond, right of sureties to
take advantage
of fact, 77 A. L. R. 1479.
Taking seeurity as waiver of right of
government
to preference in assets of insolvent public depository, 83 A. L. R. lll9.
Validity and construction
of provisions
of depository's
statutory
bond in conflict
with, or in addition
to, conditions
prescribed by statute, 88 A. L. R. 547.

51-1-10. Divulging information-Penalties.-N
o public treasurer, member of the board, or its secretary or employees or any person connected
therewith or with the office of the bank commissioner shall disclose any
information obtained from any bank to any person not connected with the
board or with the state bank department, except to federal or state bank
examiners having a lawful right to examine said bank or to proper officials
legally empowered to investigate criminal charges relating to said bank or
to any of its directors or employees and where the withholding of such

531

51-1-11

PUBLIC FUNDS AND ACCOUNTS

information obtained from any bank to any person not connected with the
person who shall violate any provision of this section shall forfeit his or her
office or employment and shall be also guilty of a felony and shall be
punished accordingly.
Any person or persons who are not lawfully entitled to such information and who shall attempt to obtain such information illegally or who
shall misuse such information as he may have obtained shall be guilty of
a felony and shall be punished accordingly.
History:
74-1-15.

L. 1933, ch. 47, § 10; C. 1943,

51-1-11. Approval of modifications.-Any of the regulations contained
in section 51-1-4 may be modified in their application to a particular bank,
when such modification has been approved by the board and by the governor.

Compiler's Note.
The reference in this section to "section
51-1-4" appeared in the act as "section 4
of this act."

valid, such judgment shall not affect, impair or invalidate
the remainder
of this
act, but shall be confined in its operation
to the clause, sentence, paragraph, or part
thereof directly involved
in the controversy iu which such judgment shall have
been rendered."

Separability Clause.
Section 12 of Laws 1933, ch. 47 (Code
1943, 74-1-17) provided as follows: "The
right to alter, amend or repeal this act
is hereby expressly reserved. If any clause,
sentence, paragraph,
or part of this act
shall for any mason be adjudged by any
court of competent jurisdiction
to be in-

Repealing Clause and Effective Date.
Section 13 of Laws 1.933, ch. 47 (Code
1943, 74-1-18) provided as follows: "Title
23 and chapter 1 of Title 74-, Revised Statutes of Utah, 1933, are hereby repealed."
Section 14 of Laws 1933, ch. 47 provided
that act should take effect when Revised
Statutes of Utah, 1933 became effective.

History:
74-1-16.

L. 1933, ch. 47, § 11; C. 19i3,

CHAPTER 2
AUDITS OF CITIES, COUNTIES AND SCHOOL DISTRIC'l'S
Section

51-2-1.
51-2-2.
51-2-3.
51-2-4.
51-2-5.
51-2-6.

Biennial audits of all officers required.
When audits must be made.
Reports of audits-Copies
thereof, where filed-Inspection.
File of bids received and proof of advertisement-Time
for keeping.
Withholding
of state funds in event of failure to comply with audit
requirements.
State audit for units not complying with audit requirements.

51-2-1. Biennial audits of all officers required.-It shall be the duty of
the boards of commissioners or city councils of cities of the first and second class and of cities of the third class having a population of over 2500,
of counties of the first, second and third classes, and of all boards of education of school districts within these counties, respectively, annually, and
of the remaining counties, boards of education of districts within such remaining counties, towns and third class cities under 2500 population at least
biennially to have made by or under the immediate direction and supervision of a competent accountant not in the hire of the local governmental
unit concerned a complete audit of the accounts of all officers of their respective cities, towns, counties or school districts having the care, man-
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agement, collection or disbursement of moneys belonging to these respective
political subdivisions or appropriated
by law or otherwise acquired for
their use and benefit. Such audits shall be made in aceordance with the
uniform classification of accounts as provided by law.
History:

L. 1923, ch. 28, § 1; R. S. 1933

& C. 1943, 74-2-1; L. 1957, ch. 88, § 1.

Compiler's Note.
The 1957 amendment
enlarged the provisions of this section to include all counties, towns and cities and added the last
sentence.

Comparable Provisions.
California Gov. Code, § 25250 (authorizing county boards of supervisors
to examine and audit, at least every 12 months,
accounts of officers having care, management, collection or disbursements
of moneys belonging to county or moneys received
or disbursed by them under authority
of
law).
Idaho Code 1947, § 67-2703 (directing
bureau of public accounts to make audit
of each fund in state treasury
at least
once during every biennium and to report

result of said audit to ensuing session of
legislature).
Iowa Code 1950, § 11.6 (financial condition and transactions
of all counties must
be examined
once each year by auditor
of state);
§ 11.25 (requiring
auditor
of
state to make annual report to governor
and general
assembly
of all municipal
financial operations,
biennial report of operations
of his office, and individual
reports of audits of all departments
and
fiscal officers of state and local governments).

Cross-References.
Audits by city and town authorities,
106-13, 10-12-24.
Audits by county commissioners,
17-1920.
Collateral References.
Municipal
Corporations<&=>l 72.
62 C.J.S. Municipal
Corporations

§ 546.

51-2-2. When audits must be made.-Such audit for any fiscal year
shall be completed not less than six calendar months after the close of such
fiscal year.
History: L. 1923, ch. 28, § 2; R. S. 1933
& C. 1943, 74-2-2; L. 1957, ch. 88, § 1.

Compiler's Note.
The 1957 amendment
of audit.

changed

the

time

51-2-3. Reports of audits-Copies thereof, where filed-Inspection.-All
audit reports so made shall be filed and preserved by the governing body
of each county, city, town, or school district and copies thereof shall be
filed with the state auditor. Copies of such reports affecting school districts shall also be filed in the office of the superintendent of public instruction. Copies of such audits shall be open to inspection by any interested
person or persons wherever filed.
History:

L. 1923, ch. 28, § 3; R. S. 1933

& C. 1943, 74-2-3; L. 1957, ch. 88, § 1.

Compiler's Note.
The 1957 amendment
inserted the word
"town" in the first sentence and added the
last sentence.

51-2-4. File of bids received and proof of advertisement-Time
for
keeping.-Whenever
any political subdivision or taxing unit of the state
of Utah is required by law to receive bids on account of purchases, construction, repairs, or any other purpose requiring the expenditure of funds,
such political subdivision, or taxing unit shall keep on file all such bids
received, together with proof of advertisement
therefor by publication
or otherwise, for a period of at least three years following the letting of
any contract pursuant to such bids, or three years following the first
advertisement for such bids in the event all bids pursuant to that advertisement are rejected.
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History:
C. 1953, 51-2-4, enacted
1955, ch. 85, § 1.

by L.

Title of Act.
An act enacting
a new section to be
known as section 51-2-4, Utah Code Annotated 1953, providing
that all bids re-

quired by law to be received on public
eontracts
and
proof
of advertisement
therefor
by the various political
subdiYisions or taxing units of the state of
Utah shall be placed on file for three
years.

51-2-5. Withholding of state funds in event of failure to comply with
audit requirements.-'fhe state auditor shall withold state funds sufficient
to pay the cost of such audit from any city, county, town or school district that does not comply with its audit requirements as provided in sections 51-2-1, 51-2-2 and 51-2-3, Utah Code Annotated 1953, as amended.
These funds shall be released when the audit requirements are met either
voluntarily or by action pursuant to section 51-2-6, Utah Code Annotated
1953.
History:
C. 1953, 21-2-5, enacted
1957, ch. 88, § 2.

by L.

51-2-6. State audit for units not complying with audit requirements.The state auditor shall cause an audit to be made of any city, town, county,
or school district that does not comply with its respective audit requirements as provided in sections 51-2-1, 51-2-2, and 51-2-3, Utah Code Annotated 1953, as amended. The state auditor shall contract with a competent
independent accountant to complete such an audit and shall reimburse
such accountant out of the state funds withheld from such city, town,
county, or school district before such funds are released.
History:
C. 1953, 21-2-6, enacted
1957, ch. 88, § 2.

by L.

CHAPTER 3
ACCOUNTS
Section

51-3-1.
51-3-2.
51-3-3.
51-3-4.

OF POLITICAL

SUBDIVISIONS

Estimate of cost of public works.
Accounts to show detail and distribution.
Publication
of costs of public works.
Records open to inspection-Copies
to be furnished.

51-3-1. Estimate of cost of public works.-When
the state or any
county, city, town or other political subdivision thereof, or any public
agency of the state or of any political subdivision thereof, shall determine
that any public construction work is necessary and ought to be done, either
by contract or by day labor or otherwise, an estimate of the cost thereof
shall be made, and if such estimate shall exceed the sum of $5,000, the
total amount thereof shall be made a part of its official records, and it
shall keep and preserve an accurate record and account of such work and
of the cost thereof.
History: L. 1923, ch. 101, § 1; R. S. 1933
& C. 1943, 74-3-1.
Cross-Reference.
Duties of state
2-21 et seq.

finance

department,

Collateral References.
StatesP86.
81 C.J.S. States § 66, p. 195.

63-
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51-3-2. Accounts to show detail and distribution.-Sucb account shall
show accurately, in tabulated form under appropriate beads, the totals of
all classes, kinds and descriptions of work performed and materials and
supplies used in connection ·with such public work, and the cost thereof,
including the cost of materials, supplies and services furnished or paid for,
and the cost of all labor when such work or construction is done by day
labor; and when such work or construction
is done by contract, such
record and account shall show the price paid to the contractor, and the
amounts paid to him for each class, kind or description of work performed and materials furnished.
In all cases the cost of administration,
engineering and accounting, together with the cost of plants and equipment
used in connection therewith, or the rental of such plants and equipment, if
rented, the reasonable depreciation on the same, and all other expenses
involved in, growing out of or in anywise incident thereto, shall be
tabulated and distinctly shown.
History:

L. 1923, ch. 101, § 2; R. S. 1933

& C. 194,3, 74-3-2.

51-3-3. Publication of costs of public works.-In the case of counties,
cities, towns, school districts and other political subdivisions the total cost
of such public work or construction, together with a statement of the estimated cost thereof, shall within ninety days after substantial completion
thereof be published in a newspaper of general circulation
published
therein, or if there is no such newspaper, it shall be posted in at least five
public places in such county, city, town, school district or other political
subdivision; provided, that such statement may be published as a part
of the official proceedings of the governing body of the county, city, town,
school district or other political subdivision, and in that event no further
publication or posting shall be required.
History:

L. 1923, ch. 101, § 3; R. S. 1933

& C. 1943, 74-3-3.

Collateral
Refe·rences.
Countiese=>l05(1).
20 C.J.S. Counties § 167.

51-3-4. Records open to inspection-Copies to be furnished.-Such records and accounts shall be open to inspection by the public at all reasonable times. Certified copies thereof shall be furnished to any citizen of this
state on demand, on payment of the cost of making and certifying the same.
History:

L. 1923, ch. 101, § 4; R. S. 1933

& C. 1943, 74-3-4.

Collateral References.
States<?;:,,86.
81 C.J.S. States § 66, p. 195.

CHAPTER 4
DEPOSIT OF FUNDS DUE STA.TE
Section

51-4-1.
51-4-2.

Deposit of departmental
collections
agencies weekly.
Deposit monthly by district, county,

by

departments,

precinct

institutions,

and

and city officials.

51-4-1. Deposit of department.al collections by departments, institutions, and agencies weekly.-Except as provided in sec. 53-34-6, Utah Code
Annotated 1953, all departments, institutions, and agencies of the state of
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Utah shall deposit all departmental collections not less than once a week in
an authorized depositary for the credit of the Utah state treasurer or with
the state treasurer.
History: C. 1953, 51-4-1, enacted
1055, ch. 86, § 1.

by L.

Title of Act.
Au act relating to public funds and a.ceouuts, known as sections 51-4-1 and 51-4-2,
Utah Code Annotated
1953, and enacting
two new sections;
requiring
the deposit
of all funds due to the state of Utah with
the state treasurer
weekly by state de-

partments
and institutions
by district, county, precinct,
c.ials; emergency clause.

and monthly
and city offi-

Collateral References.
S tatese:::, 122.
81 C.J.S. States § 155.
Depository
Laws, 43 Am. Jur.,
Officers § 313.

Public

51-4-2. Deposit monthly by district, county, precinct and city officials.All county clerks, all clerks of city courts, all justices of the peace, and all
other district or municipal officers having funds due to the state of Utah
or required to be deposited in the state treasury shall, on or before the 10th
day of each month, deposit all such sums or funds received or collected by
them within the month last past in au authorized depositary for the credit
of the Utah state treasurer or with the state treasurer.
History: C. 1953, 51-4-2, enacted
1955, ch. 86, § 1.

by L.

Effective Date.
Section 2 of Laws 1955, ch. 86 provided
that the act should take effect upon ap·
proval. Approved February 25, 1955.
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TITLE 52

PUBLIC OFFICERS
Chapter1.
2.
3.
4.

Official Oaths and Bonds, 52-1-1 to 52-1-13.
Failure to Qualify for Office, 52-2-1.
Prohibiting Employment of Relatives, 52-3-1 to 52-3-4.
Open and Public Meetings, 52-4-1 to 52-4-4.

CHAPTER 1
OFFICIAL

OATHS AND BOND8

Official bonds to run to state, county, city or other agency.
Bonds to state-Approval,
recording, custody of bond.
County, precinct and district officers-Where
filed.
City officers-Where
filed.
Town officers-Where
filed.
School district officers-Where
filed.
Bonds to be deemed security.
Official bonds-Actions
on-Parties.
Successive actions on official bonds.
Duties imposed by subsequent laws covered by bond-Informalities
in bond not to effect validity.
52-1-11. Bonds to cover special penalties and liabilities.
52-1-12. Cost of bonds-How
paid.
by surety-False
statements52-1-13. Sureties-Qualification-Justification
Felony-Premium,
how paid.

Section 52-1-1.
53-1-2.
52-1-3.
52-1-4.
52-1-5.
52-1-6.
52-1-7.
52-1-8.
52-1-9.
52-1-10.

52-1-1. Official bonds to run to state, county, city or other agency.When the law directs that a publir. officer shall give a bond without
prescribing to whom it shall run it shall be made, if he is a state officer, to the state; if a county, precinct or district officer, to the county;
if a municipal officer, to the city or town; and if a school officer, to the
board of education.
History: R. S. 1898 & C. L. 1907, § 1682;
C. L. 1917, § 4305; R. S. 1933 & C. 1943,
61>-0-1.
Comparable Provisions.
California Gov. Code, § 1770 ( office be•
comes vacant upon happening of the following event, inter alia: incumbent's
refusal or neglect to file official oath or bond
within the time prescribed);
§ 1450 (official
bond must be filed within time prescribed
for filiug the oath, unless otherwise expressly provided by statute).
Iowa Code 1950, § 65.1 (authorizing
governor to demand increase of bond or security of state officer when advisable, or
new bond); § 65.2 (authorizing
any officer
or board "who has the approval"
of an•
other officer's bond to require additional
security by new bond when public security

requires sa.me); § 65.3 (on failure to com•
ply, the office becomes vacant); § 69.2 ( declaring civil office to be vacant upon happening of the following event, inter alia:
failure of incumbent or hold-over officer to
qualify within time prescribed by law).
Cross-Reference.
Constitutional

oath, Const. Art. IV, § 10.

Collateral References.
Officers<e=37.
67 C.J.S. Officers § 39.
Offic.ial bonds, 43 Am. Jur.,
cers § 394 et seq.

Public

Offi-

What period of limitation governs in an
action against
a public officer and the
surety on his official bond, 18 A. L. R. 2d
1176.
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52-1-2. Bonds to state-Approval,
recording, custody of bond.-Whe
ever state officers, officials of state institutions, or other persons, are re
quired to give official bonds to the state, such bonds, unless otherw
provided, shall be approved by the state board of examiners, and record
by the secretary of state in a book kept for that purpose. When so re1
corded the secretary of state shall deliver the originals to the state trea•
urer, excepting the bond of the state treasurer, and the treasurer shaB
become the legal custodian thereof, but the bond of the state treasurer shad
remain in the custody of the secretary of state. The oaths of office of all
state officials shall be filed with the secretary of state.
History:
L. 1901, ch. 39, § l; 1905, ch.
35, § l; C. L. 1907, § 1682x; C. L. 1917,
§ 4306; R. s. 1933 & c. 1943, 65-0-2.

qualified, was without merit. State ex re~
Stain v. Christensen,
84 U. 185, 35 P. 2d
775. (Moffat, J., dissenting.)

1.

Collateral References.
States~48.
81 C.J.S. States §§ 76, 86, 87.

Failure to give bond.
Where elected state treasurer
failed to
give bond required by 67-4-9 within time
required by 52-2-1, and governor appointed
person state treasurer,
appointee
was entitled to office, and contention of treasurer
holding over that he was entitled to office
because successor had not been elected and

Approval of or refusal to approve bon~
of public officer as subject of judicial review, 134 A. L. R. 1359.

52-1-3. County, precinct and district officers-Where filed.-0fficid
oaths and bonds of county, precinct and district officers shall be filed wit~
the county clerk, except those of the county clerk which shall be filed
with the county treasurer.
History:
Code Report;
1943, 65-0-3.

R. S. 1933 & C.

Cross-References.
County
commissioners
to prescribe
amount of bond for county and precinct
officers, 17-1.6-11.

Formation
of new
officials, 17-3-5.

counties,

bonds o!

Collateral References.
Counties~64.
20 C.J.S. Counties §§ 102, 104.

52-1-4. City officers-Where :flled.-0:fficial oaths and bonds of city officers shall be filed with the city recorder, except those of the city recordel
which shall be filed with the city treasurer.
History:
Code Report;
1943, 65-0-4.

R. S. 1933 & C.

Collateral References
Municipal
Corporationse:::>144.
62 C.J.S. Municipal Corporations

§ 490.

52-1-5. Town officers-Where flled.-Official oaths and bonds of town
officers shall be filed with the town clerk, except those of the town clerk
which shall be filed with the town treasurer.
History:
Code Report;
1943, 65-0-5.

R. S. 1933 & C.

Collateral References.
Townse=:>28.
87 C.J.S. Towns § 82.

52-1-6. School district officers-Where filed.-Official oaths and bonds
of school district officers shall be filed with the clerk of the board of education, except those of the clerk which shall be filed with the treasurer of
the board of education.
History:
Code Report;
1943, 65-0-6.

R. S. 1933 & C.

Collateral References,
Schools· and School Districts<§::::o63(1),
79 C.J.S. Schools and School Distri.
~ 130.
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.-When;, are re)therwise
recorded
m so re.te treasrer shall
rer shall
;e of all

52-1-7. Bonds to be deemed security.-The official bond of a public officer shall be deemed a security to the state, county, city, town, school
district or other municipal or public corporation, as the case may be, and
also to all persons severally, for official delinquencies against which it is
intended to provide .
History: R. S, 1898 & C, L. 1907, § 1683;
C. L. 1917, § 4307; R. S, 1933 & C. 1943,
66-0-7.

Cross-Reference.
Liability on offieial bond
lected, 21-7-2.

te ex rel.
35 P, 2d

•ve bond
'icial re-

Official
d with
e filed
nds

of

ty of-

order

§ 490,

town
:lerk

mds
uca~ of

·icts

52-1-8

for

fees

Collateral References.
Offieerse:::>37.
67 C.J.S. Officers § 39.

col-

52-1-8. Official bonds-Actions on-Pa.rties.-When
a public officer by
or neglect of duty shall forfeit his official bond or
liable thereon, any person injured by such misconduct
is by law entitled to the benefit of the security, may
thereon in his own name against the officer and his
the amount to ,vhich he may by reason thereof be

official misconduct
render his sureties
or neglect, or who
maintain an action
sureties to recover
entitled.

History: R. S. 1898 & C. L. 1907, § 1684;
C. L. 1917, § 4308; R. S. 1933 & C. 1943,
66-0-8.
Comparable Provisions.
California Gov. Code, § 1550; Idaho Code
1947, § 59-815; Mont, Rev, Codes 1947,
§ 6-313 (official bond is in force a.nd obiigatory upon principal and sureties to and
for state, and to and for use and benefit
of all persons who may be injured or aggrieved by wrongful act or default of officer in his official capacity;
such person
may bring suit in his own name, without
assignment of the bond; Cal, provision
also inclucles following bracketed
phrase:
'" • • to and for the state
[ or such
municipal corporation],
and to and for
use * * *").
Iowa Code 1950, § 64.18 (bonds of public officers run to the state, for use and
benefit of any corporation,
public or private, or person injured or sustaining
loss,
with right of action in name of state for
its or his use); R,C,P. 3 (where bond is
intended for security of public generally,
or of particular
individuals,
action may
be brought thereon
in name of person
intendecl to be thus securecl); § 666.1 (bond
of public officer construed
as security to
body politic or civil corporation,
and to
all members thereof
severally,
who are
intended to be secured thereby).
L

Official misconduct.
Where a deputy sheriff ordered a prisoner to wash the deputy's
personal
car
i.nd the prisoner refused whereupon
the
deputy committed au assault and battery
upon the prisoner and hauled him back to
,jail, it was au act in his official capacity.
The deputy's official position prompted the

oppressive
act a.ud therefore
his sureties
wern liable on the bond. Bowman v. Hayward, 1 U, (2d) 131, 262 P. 2d 957, 959.
Decisions from other Jurisdictions.
- California.
In an action brought
against
county
clerk, and sureties on his official bond, to
recover certain money deposited with the
clerk and embezzled by his chief deputy,
it was held that, although the clerk ancl
his sureties were not liable under common-law principles of tort or agency, yet
liability might exist by reason of the language of the statute and the surety bond;
and that, upon examination
of statute and
bond, defenclants we.re liable under their
terms.
Union Bank & Trust Co, of Los
Angeles v, Los Angeles County, 11 Cal.
2d 675, 81 P. 2d 919.
When a person holds two distinct offices •
the bond of one does not cover his duties
in the other, even though the holder of
the first offiee is ex-officio the holder of
the second;
nor are his bondsmen
answerable for the dereliction
of duties not
pertaining
to the office for which the bond
was given. City of San Bruno v. National
Surety Co., 119 Cal. App, 27, 5 P. 2d 951.
A mere dereliction
without
damage is
i:rurnfficient to sustain
an action on an
official bond; and liability
on such bond
extends only to cases where the neglect
or misconduct
is the proximate
cause of
the loss. City of San Bruno v. National
Surety Co., 119 Cal. App. 27, 5 P. 2d 951.
-Idaho,
ln an action brought
to recover damages for the wrongful
killing
of plaintiff's decedent, wherein defendants,
sheriff and his bondsmen, and the surety of a
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deputy
sheriff,
argued
that
appellants,
plaintiffs below, were not entitled
to recove1· under the wrongful death statute, it
was held that the sheriff and his sureties
were liable for the misconduct
of the
deputy sheriff, and that the surety for
the deputy sheriff was also rnsponsible.
Helgeson v. Powell, 54 Idaho 667, 34 P. 2d
957.

Sureties on bond of town treasurer nol
liable as insurers or guarantors but merelJ
for breach of terms or conditions of bonl
Town of Danbury v. Riedmiller, 208 Iowq
879, 226 N. W. 159.

-Iowa.

J oinder in one action of sureties on
different
bonds relating
to same matte4
106 A. L. R. 90.
Leave of court as prerequisite
to actio~
on statutory
bond, 2 A. L. R. 563.
Liability
of public officer or his bod
for defaults and misfeasance of his clerkB!
assistants
or deputies, 116 A. L. R. 10641
Liability
of surety on official bond as
affected by principal's
immunity from liability from malicious prosecution as an
officer charged
with duty of enforein!I
criminal laws, 116 A. L. R. 1348.
Liability
011 general
bond of public officer for acts covered by a special bond,
140 A. L. R. 1459.
Public officer's bond as subject to forfeiture for malfeasance in office, 4 A. L. R.
3d 1348.
Right of individual
to maintain action
on bond of peace officer, 19 A. L. R. 73.

Legislature has power to relieve a county
treasurer
of liability
on his bond for
county funds, since such funds are subject to legislative control, and the liability,
being primarily created by the legislature,
may be changed at its pleasure.
McSurely
v. McGrew, 140 Iowa 163, 118 N. W. 415,
132 Am. St. Rep. 248.
Where a bond is conditioned on the performance of a.n official duty, the sureties
cannot
be held liable thereon
for the
principal's
performance
of a private
obligation.
Kuhl v. Chamberlain,
140 Iowa
546, 118 N. W. 776, 21 L. R. A. (N. S.)
766.
Town treasmer's
bond not breached by
loss of money belonging to town resulting
from failure of bank in which town treasurer had cleposited the money in good
faith. Town of Danbury v. Riedmiller, 20-8
Iowa 879, 226 N. W. 159.

Collateral References.
Officerse:::>135.
67 C.J.S. Officers § 169.

52-1-9. Successive actions on official bonds.-A judgment in favor of a
party for one delinquency does not preclude the same or another party from
suing on the same security for another delinquency, but sureties can be
made liable in the aggregate only to the extent of their undertaking.
History: R. S. 1898 & C. L. 1907, § 1685;
C. L. 1917, § 4309; R. S. 1933 & C. 1943,
65-0-9.
Comparable Provisions.
California Gov. Code, § 1553; Idaho Code
1947, § 59-816; Mont. Rev. Codes 1947
§ 6-314 (bond is not void on first rec.overy
of judgment
thereon;
suit may be afterwards brought,
from time to time, a.nd
judgment recovered thereon by state or by
nny person, to whom right of action has
accrued, against officer and sureties, until
whole penalty of bond is exhausted).
Iowa Code 1950, § 666.2 (judgment
in

favor of party for one delinquency does
not preducle the same or another party
from an action on same security for an•
other delinquency,
except that sureties
can he made liable in aggregate only to
extent of their undertaking).
Collateral References.
Officerse=:>131.
67 C.J.S. Officers § 161.
Judgment
nal form of
as to claim
obligation, 4

against claim based on origi1
indebtedness
a.s res judicata.
based on new or substituted
A. L. R. 1173.

52-1-10. Duties imposed by subsequent laws covered by bond-Informalities in bond not to effect validity.-The
bonds of all civil officers shall
cover duties required by laws passed subsequent to giving them. No bond
shall be void for failure to comply with the law as to matters of form,
but it shall be valid as to all matters contained therein, if it complies substantially with the law.
History: R. S. 1898 & C. L. 1907, § 1686;
C. L. 1917, § 4310; R. S. 1933 & C. 1943,
65-0-10.

Construction
and application.
This section has been denounced aa unintelligible, if literally read, and as making
1.
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such a case. Beaver County v. Home Indemnity Co., 88 U. 1, 13, 52 P. 2d 435.

nonsense. It is rather
an odd piece of
legislation fixing liability upon surety for
after-imposed duties.
Beaver
County v.
Home Indemnity Co., 88 U. 1, 27, 52 P. 2d
435.
This section has been applied to fix liability upon surety on county treasurer's
bond, where bank holding treasurer's
deposits of public funds closed its doors.
Nor is there anything
in 17-24-20 which
permits a surety to limit his liability
in

Collateral References .
Liability
of sureties
on bond of publie officer as affected by fact that it was
not signed by him, 110 A. L. R. 959.
Statutory
conditions prescribed for public officer's bond as part of bond which
does not in terms include them, or which
expressly excludes them, 109 A. L. R. 501.

52-1-11. Bonds to cover special penalties and liabilities.-Whenever,
except in criminal prosecutions, any special penalty, forfeiture or liability
is imposed upon any officer for nonperformance or malperformance of his
official duties, the liability therefor attaches to the official bond of such
officer.
History: R. S. 1898 & C. L. 1907, § 549;
C. L. 1917, § 1464; R. S. 1933 & C. 1943,
65-0-11.
Sureties on official bonds.
Sureties on official bonds can be he! d
liable only in cases where officer commits wrong while acting in his official
capacity. Jackson v. Hanies,
65 U. 282,
236 P. 234.
1.

Collateral
References.
Liability of sureties for acts or defaults
occurring
after termination
of office, 81
A. L. R. 10.
Liability
on bond for defaults and misfeasance of clerks, assistants
or deputies,
12 A. L. R. 981.

52-1-12. Cost of bonds-How paid.-The
cost of any official bond required to be furnished by any public treasurer shall be paid out of the
funds in the respective treasuries.
History:

L. 1913, ch. 105,

~

1;

c.

L. 1917,

1. In general.

missioners receiving interest upon deposit
of public funds, and placing such interest
in general fund.. All of this hacl to be
averred and proven. See Naylor v. Crabbe,
45 U. 617, 148 P. 359.

This section was fonnel'!y a proviso to
repealed section 1 of Laws 1913, ch. 105,
and at such time payment of cost of official
bond was conditioned
upon county com-

Collateral References.
Officerse=:,37.
67 C.J.S. Officers § 39.

§ 4500; L. 1929, ch. 46, § 1; R. S. 1933

&

C. 1943, 65-0-12.

52-1-13. Sureties-Qualification-Justification
by surety-False
statements-Felony-Premium,
how paid.-In all cases where a bond is required of any public officer in this state, either a corporate surety bond
or a personal surety bond may be given. Such bonds shall be subject to
approval as provided by law. No personal surety bond shall be approved
except with two or more sureties and each such surety shall first make and
file an affidavit setting forth that he is a resident and freeholder within
the state of Utah and is worth the sum. specified in the undertaking, over
and above all of his just debts and liabilities and exclusive of property
exempt from execution and shall include in such affidavit a detailed statement of all of his assets and liabilities; and the making of any material
false statement in respect thereto shall constitute a felony; provided further, that when there are more than two sureties thereon, they may express
in their affidavits that they are severally worth amounts less than that
expressed in the boll(} if the whole amount of all sureties is equivalent
to double the penalty of the bond. No premium on any surety bond
with personal sureties shall be paid from any public funds. The several
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boards, courts or officers authorized by law to approve bonds herein
referred to may require sureties on personal surety bonds to justify
annually and, in case of failure to so justify, such boards or officers
may require additional sureties or a new bond. In case of failure of
any public officer to have his sureties justify when so required or to
furnish additional sureties when required, as herein provided, the board
or officer charged with the duty of approving the bond of such officer
shall declare such office vacant within sixty days after notice personally
served upon the officer, and at the expiration of said sixty day period
such office shall become vacant unless such sureties justify or additional
qualified sureties be furnished within said period.
History: L. 1933 (2nd S. S.), ch. 13, § 1;
C. 1943, 65-0-13.
Title of Act.
An act authorizing
the giving of official
bonds with either corporate
or peTSona.l
sureties;
providing
for qnalifications
of
sureties and approval of such bonds; providing that false statements
with respect
thereto shall he a felony; and that no payment of premium on personal snrety bonds
shall be made from public funds.

Effective Date.
Section 2 of Laws 1933 (2nd S. S.), ch.
13 (Code 1943. 65-0-14) provided that act
was to take effect on approval.
Approved
August 3, 1933.
Collateral References.
Constitutional,
statutory,
or charter pro•
vision as to time of taking oath of office
and giving official bond as mandatory or
directory, 158 A. L. R. 639.

CHAPTER 2
FAILURE TO QU.ALIFY :B'OR.OFFICE
Section

52-2-1.

Time in which to qualify-Failure--Of!ice

declared

vacant.

52-2-1. Time in which to qualify-Failure-Office
declared vacant.Whenever any person duly elected or appointed to any office of the
state or any of its political subdivisions, fails to qualify for such office
within sixty days after the date of beginning of the term of office for which
he was elected or appointed, such office shall thereupon become vacant
and shall be filled as provided by law. Whenever the bond of any officer
of the state or of any of its political subdivisions is canceled, revoked,
annulled or otherwise becomes void or of no effect, without another proper
bond being given so that continuance of bonded protection is afforded, the
office of such officer shall thereupon become vacant and shall be filled as provided by law. .Any elected or appointed official who has failed on the
effective date of this act to qualify for the position to which he was
elected or appointed, shall be deemed to come within the provisions of this
act, and the office of such officer shall become vacant at the end of forty
days after the effective date of this act unless legal bond is given before
the expiration of such period, and such office shall be filled as provided
by law.
History: L. 1933 (2nd S. S.), ch. 25, § 1;
C. 1943, 74A-0-1.
Compiler's Note.
Former section 74A-0-3, Code 1943 was
repealed by Laws 1949, ch. 88, § 1, which
became effective without either approval
or veto by the governor.

Title of Act.
An act declaring vacant the office of a
person failing to qualify or whose official
hond becomes void.
Effective Date.
Section 2 of Laws 1933 (2nd S. S.), ch.
25 (Code 1943, 74A-0-2) provided that
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act shoulrl take effect on approval.
proved August 9, 1933.

2. Effect of failure to give bond.
Where elected state treasurer
failed to
give bond required by 67-4-9 within time
required by this section, and governor
appointed person state treasurer, appointee
was entitled to office, and contention
of
treasurer holding over that he was entitled to office because successor had not
been elected and qualified, was without
merit. State ex rel. Stain v. Christensen,
84 U. 185, 35 P. 2d 775. (Moffat, J., dissenting.)
Where elected state treasurer failed to
give bond required by 67-4-9 within time
required by this section, quo warranto did
not lie to place him in offiee, since !tis
right to office had been forfeited. State ex
rel. Stain v. Christensen, 84 U. 185, 35 P.
2d 775. (Moffat, J., dissenting.)
Decisions from other .Jurisdictions.
- California.
The provisions of the law are mandatory; and the official oath or bond must

52-3-1

be filed within the prescribed time or the
right to the office lJecomes forfeited;
failure to qualify ipso facto creates a vaeancy.
Norton v. Lewis, 34 Cal. App. 621, 168 P.
388.

Ap-

1. Consti tu tionali ty.
This section
held
constitutional
as
against contention that it violated Const.
Art. I, § 24, as class legislation and Const.
Art. VI, § 23, as containing
more than
one subject. State ex rel. Stain v. Christensen, 84 . 185, 35 P. 2d 775.
This section is not unconstitutional
as
violative of Const. Art. IV, § 10. State ex
rel. Stain v. Christensen,
84 U. 185, 35 P.
2d 775.

OF RELATIVES

-Iowa.
If an officer fails to enter upon his office
at the time provided by law, there is a
vacanc.y which should be filled by appointment. "Wapello County v. Bigham, 10 Iowa
39, 74 Am. Dec. 370.
The legislature
may add to or change
the methods in which vacancies may occur, and make such ehanges applicable
to existing offices anil those holding them.
Bryan v. Cattell, 15 Iowa. 538.
Where there is an elec.tion of a person
disqualified to hold the office, who therefore is unable to qualify, the vacancy is
for failure to qualify and not for failure
to elect; and the preceding officer is entitled to qualify, after the failure of the
newly elected officer to qualify.
State v.
Cahill, 131 Iowa 155, 105 N. W. 691.
Collateral References.
States~48.
81 C.J.S. States § 76.
Eligibility
and qualifications,
42 Am.
Jur. 907, Public Officers § 37 et seq.
Presumption
tha.t public officers have
properly
performed
their duty, as evidence, 141 A. L. R. 1037.

CHAPTER 3
PROHIBITING
Section 52-3-1.
52-3-2.
52-3-3.
52-3-4.

EMPLOYMENT OF RELATIVES

Employment
of relatives prohibited-Exceptions.
Each day of violation a separate offense.
Penalty.
Exception in towns.

52-3-1. Employment of relatives prohibited-Exceptions.-It
is unlawful for any person holding any position the compensation for which is paid
out of public funds to employ, appoint, or vote for the appointment of, his
or her father, mother, husband, wife, son, daughter, sister, brother, uncle,
aunt, nephew, niece, first eousin, mother-in-law, father-in-law, brother-in-law,
sister-in-law, son-in-law or daughter-in-law in or to any position or employment, when the salary, wages, pay or compensation of such appointee is
to be paid out of any public funds. It is unlawful for sueh appointee to
accept or to retain such employment when his initial appointment thereto
was made in contravention of the foregoing sentence by a person within
the degrees of consanguinity or affinity therein specified having the direct
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power of employment or appointment to such position, or by a board or
group of which such person is a member.
The provisions of this section shall not apply among others to the following employment situations:
( a) Where the employee or appointee was appointed or employed by a
department or agency of the state of Utah or a political subdivision thereof
prior to the time during which said related person assumed said public
position therein.
(b) Where the employee or appointee was appointed or employed subsequent to the time during which said related person assumed said public
position but prior to the effective date of this act and his appointment was
not in contravention of the provisions of this chapter in effect at the time
of appointment.
( c) Where the employee or appointee was or is eligible or qualified to
be employed by a department or agency of the state of Utah or a political
subdivision thereof as the result of his compliance with civil service laws
or regulations and merit system laws or regulations or as the result of a
certification as to his qualification and fitness by a department, agency or
subdivision of the state authorized so to do by law.
( d) Where the employee or appointee was or is employed by the employing unit because he was or is the only person available, qualified or
eligible for the position.
History: L. 1931, ch. 13, § 1; R. S. 1933
& C. 1943, 49-12-1; L. 1953, ch. 79, § 1;
1955, ch. 87, § 1.

Compiler's Notes.
The 1953 amendment
rewrote this section and added that part following
the
semicolon.
The 1955 amendment
deleted "to retain
in employment or" after the word "funds"
the first time it appears, rewrote the provisions concerning acceptance by appointee
at the end of the paragraph
and added
the remainder of the section.
Comparable Provisions.
Idaho Code 1947, § 59-701 (misdemeanor
where an executive,
legislative,
judicial,
ministerial,
or other officer of the state,
or of any district, county or city, or other
municipal subdivision,
including road districts, appoints or votes for appointment
of a person related to him or to any of his
associates
in office by affinity or consanguinity within the second degree; applicable also to appointments
made under
reciprocal
agreements).
Iowa Code 1950, § 71.1 (similar provision
ma.king unlawful
the employment
or appointment, as deputy or clerk or helper in
office or position to be paid from public
funds,
of any person
related
by consanguinity
or affinity, within
the third
degree, to person elected, appointed,
or
making
such
appointment;
exception,
where appointment
is first approved
by

board, officer, or commission whose duty
it is to approve bond of principal; provision not applicable where such person appointed receives compensation
at rate of
$600 a year or less, nor to persons teaching
in public schools).
Montana Rev. Codes 1947, § 59-519 (provision making unlawful
the appointment
to position of trust or emolument of person related to appointor or connected with
him by consanguinity
within the fourth
degree, or by affinity within the second
degree; provision
applicable
also to ap·
pointments
made under reciprocal agreements or promises).

Cross-Reference.
Provision as to judges,
§ 15.
1.

Const. Art. VIII,

Constitutionality.
The retroactive
effect of this statute
which would prohibit employees from continuing in their erstwhile lawful employments, solely because of relationship, where
the relative
does nothing
to appoint or
retain, nor has any power of supervision
or control
over
the
employee,_ would
amount to an unwarranted
infringement
upon rights guaranteed
to individuals under our Constitution
and is therefore invalid. Hence a school board could renew
the annual contract of a school principal
although his brother is on the school board.
Backman v. Bateman, 1 U. (2d) 153, 263 P.
2d 561. (See, however, dis~enting opinions
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out of public funds, whether employee or
employer, and purports to apply whether
the latter does in fact do anything affirmative in employing or retaining
his relative in office or not. Backman v. Bateman,
1 U. (2d) 153, 263 P. 2d 561.
The vice at which anti-nepotism statutes
are aimed is avoiding inefficiency in public
office by preventing
officials from favoring their relatives
and appointing
those
who may not be qualified to serve. Backman v. Bateman, 1 U. (2d) 153, 263 P.
2d 561, 564.

in 1 U. (2d) 153, 263 P. 2d 561, 570 and
571).

Under this statute employees who have
been hired by boards or commissions in
no way relate'd to them and therefore presumably upon their qualifications for their
jobs, and who have become more proficient
therein by years of experience,
are declared to be in violation of law on July
1st and thereafter,
merely because some
relative within one of 19 classes named is
a member of a board or commission by
which the power of employment
"is or
can be" exercised, whether
the relative
had anything whatsoever
to do with employing or retaining
him in his position.
Backman v. Bateman, 1 U. (2d) 153, 263
P. 2d 561, 564.
This statute proposes to interrupt
and
destroy the employment
of persons who
had been lawfully hired and had continued
t.o work under the identical conditions for
years. Backman v. Bateman,
1 U. (2-d)
153, 263 P. 2d 561, 564.

Decisions from other Jurisdictions.
-Idaho.
Idaho Anti-Nepotism
Act does not apply to officers of highway districts.
Ex
parte Rogers, 56 Idaho 521, 57 P. 2d 342.
-Montana.
The Montana statute by its terms restrains
only the appointing
power; its
provisions
are not sufficiently broad to
affect the power or right of one voting
for confirmation.
State ex rel. Kurth v.
Grinde, 96 Mont. 608, 32 P. 2d 15.

2. Construction.
This statute is more comprehensive since
amendment since instead of being limited
to named classes of officials with hiring
power, it refers to all persons holding positions the compensation for which is paid

Collateral References.
Ofli.cerse=,29,
67 C.J.S. Officers § 22.

52-3-2. Each day of violation a separate off'ense.-Each day any such
person, father, mother, husband, wife, son, daughter, sister, brother, uncle,
aunt, nephew, niece, first cousins, mother-in-law, father-in-law, brotherin-law, sister-in-law, son-in-law or daughter-in-law, is retained in office by
any of said officials shall be regarded as a separate offense.
History:

L. 1931, ch. 13, § 2; R. S. 1933

Collateral References.
Officerse=,121.
67 C.J.S. Officers § 133.

& C. 1943, 49-12-2.

52-3-3. Penalty.-Any person violating
chapter is guilty of a misdemeanor.
History: L. 1931, ch. 13, § 3; R. S. 1933
& C. 1943, 49-12-3; L. 1953, ch. 79, § 2.

Compiler's Note.
The 1953 ameudment
substituted
son" for "Any executive, legislative,

"permin-

any of the provisions

isterial or judicial officer"
ning of this section.

of this

at the begin-

Effective Date.
Section 3 of Laws 1953, ch. 79 provided
that the act should take effect July 1,
1953.

52-3-4. Exception in towns.-In towns, this chapter shall not apply to
the employment of uncles, aunts, nephews, nieces or cousins.
History: L. 1931, ch. 13, § 4; R. S. 1933
& C. 1943, 49-12-4.

cross-Reference.
Judges not to appoint relatives
fice, Const. Art. VIII, § 15.

Collateral References.
Ofticer 8 e=,29,
67 C.J.S. Officers § 22.

to of-
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CHAPTER 4
OPEN .AND PUBLIC MEE'l'INGS
Section

52-4-1.
52-4-2.
52-4-3.
52-4-4.

Declaration
of public policy.
Meetings to be open and public-Exceptions.
Executive
sessions from which public excluded-Limitations
ness transacted.
Violations constitute misdemeanor.

on busi-

52-4-1. Declaration of public policy.-In enacting this chapter, the
legislature finds and declares that the public commissions, boards, and
councils, school boards, and boards of control of state universities and colleges, and the other public agencies in this state exist to aid in the conduct
of the people's business. It is the intent of the law that their actions be
taken openly and that their deliberations be conducted openly.
History:

L. 1955, ch. 133, § 1.

Title of Act.
An act relating to meetings of the legislative bodies and state, school, and local
agencies; stating the public policy on the

subject; providing that all meetings of the
legislative bodies and state, school, or local
agencies shall be open and public, and
enumerating
certain exceptions to permit
executive sessions; providing for a misdemeanor.

52-4-2. Meetings to be open and public--Exceptions.-.All meetings of
legislative bodies or state or local agencies, including school boards and
boards of control of state universities and colleges, shall be open and public,
and all persons shall be permitted to attend any meeting of these bodies,
except as otherwise provided in this chapter.
History:

52-4-3.

L. 1955, ch. 133, § 2.

Executive

sessions from which public excluded-Limitaticms
on
contained in this chapter shall be construed
to prevent these legislative bodies, boards, and commissions from holding
executive sessions from which the public is excluded, but no ordinances,
resolutions, n1les, regulations, contracts, or appointments shall be finally
approved at such executive sessions.

business transacted.-Nothiug

History:

L. 1955, ch. 133, § 3.

52-4-4. Violations constitute misdemeanor.-.A
violation of any of the
provisions of this act or the wrongful exclusion of any person or persons
from any meetings for which provision is herein made shall constitute and
be punishable as a misdemeanor.
History:

L. 1955, ch. 133, § 4.
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